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WAL,MART STORES EAST, L.P.

DEFENT]ANT

MEMORANDUM OF POINTS
AND AUTHORITIES

Pctit ioncr, Wal Mart Storcs East, L P , Dcfcndanr in thc statc court actiolt ,  submils this

McDrorrnclum of Pornrs and Authorit ics in suplort of i ls Noticc o[ Removal. Pc(it ioncr wil l

dcrtonstralc b1' this Mcnrorandunt thal thr rcmoval jurisdicrion of thls Court is propcrly

involicd bl thc Noticc filccl hcrcwirh bccausc there is diversity of citrzenship bcrwccn plaintiff

and Dr[tndant, thc irniounl in conlro\ 'cls] cxcceds $75.000.00, cxclusir 'e of intcrcst and costs,

and thc f i l inl of rhc \ol i .c of Rcrnoval is t inlch,

Thc rfpl i lable statute govcrnrng rhc rcmoval. 23 U.S.C. € 1441, prorrdes in pcrt incn(

paf l :

(a) Exccpt as orherwise €xpressiy provided by Act of Congress, any ci\il
acrion broughr in a Srarc courr in which rhe district cours of rhe Unired
Srares have original junsdicrion, ma)' be removed by rhe defendant or
defcndanrs, ro the Disrncr Court of che Unired Stales for the disrricr and
dinston embracing rhe place where such acrion is pending. For purpose
of removal under this Chaprcr the citizcnshlp of defendanrs sued under a
ficritious name shirll be disrcgardcd.

ib,r Anl cirii acrron oI which rhe disrricr courts have original jurisdiclron
foundcd on a clalm or right arising under the Constitution. ueades or
lans of the Umted Sures shall be removable wirhour regard to the
Cirr:enship or residence of lhe parles Any other such accion shall be
remorable onl\. if none of thc parnes in inrerest properh'joined and



served as defcndants is a citizen of the State in which such actron rs

broughr.

Onginal jurisdiction of this action is conlerred by the Removal Statille, 28 U S C g

1332(a). which sutes in per[ncnt Pa ]

The district courts shall have onginal jurisdiction of all ciril aclions where the

matter in controvers) exceeds the sum value of $75.000 00 exclusive of interest
and costs, and is between:

(1) citi:cns of differen! states.

This Court has original Jurisdicu(rn of this action by reason of diversit) of citizenshiP and

amoLrnt in controvcrs).

Dilcrsity o[ thc Part ies

As shown by the Noticc of Rr:rrtoval, this Mcmorandun of foinc and Aurhorities, and

thc Affidi\,it attachcd hcrcto. Plaintiff is now and \r'as al thc timc of thc commenccmcnt of Lhts

actloD, and ilt all timcs pcrlincnt hcrclo, n citizen itnd rcsident o[ Kcntuck) Dcfendant, Wal_

Mlrl Slorcs Easl, L.P., is not nou', and rvas not at thc t imc o[ thc commcnccmcnt of this action' i

clti:cn of Lhc ConrnroDwcaltlr of Kcntucky. lnslead. it is now, and was at thc rime of rhe

colrrnrnccmcn( of !his action, a ci l i :cn of thc statcs of Dclawarc and Arkansas

For rcmoval and divcrsity purPoses of s€ction 1441, thc cin:enship of a corporation is

d€fincd b)'  l8 U.5.C. S 1332(c) as fol loq's:

(]) a corporation shall be dcemed a citizen ofany state b1 *'hich ir has becn

incorporated and of the state where it has its principal Place of busrness . .

.{ccordrngll, pursuant lo 28 U.5.C. 0 1332(c), Dcfendant, Wal-Mart Stores East, L.P , is a citi:en

of the snres of Dela\\'arc and Arkansas, and there is complele diversi!\'of cirizenship berrveen

PlJrLul[.  Jnd thr '  DelcndJnt

Amount in Controversv

The amount in conlroverst heretn exceeds the sum of $75,000 00. exclusive o[ costs and

rnreresl. \\rhile the Complaint of Pleindff failed to state any amounts being claimed, the



discoven ansu,ers. certified by Plainuff on January 14, 2005, indicated amounts in excess of

S75,000.00. tlereb,v maliing this removal timel,v.

Iimeliness of Notice of Removal

fhe Complaint of Plaintiff failed to srate an)'amounts being claimed; the discovery

answers. certified b,v Plaintilf on January 14, 2005, indicated amounts in excess of $75,000.

Pursuant to 28 U.S.C. 5 1446(b), an| removal must be filed wifiin thirrt days after receipr of a

copv of the initial plciding setring forrh rhe claim for relief upon which such action or

procceding is based. fhe Nooce tendcred hcre$ith is being filed on

200j. t l lus making remo|al r imcly.

Conscnt to Removal

Thcrc is only onc Dcfcnd:urt in thrs action, thus. there is no

partr dclcndantsloin in this rclnovrl pcuoon.

Jrfi^

nccd to esublish rhat all

CONCLUSION

For thc abovc reasons, PcltioDcr, Wal-Mart Storcs East, L.P., submils

reDroral junsdicl lon is propcrly invol<cd in !his action.

rhar this Courfs

Rcspccrfull l  subrnittcd,

502 581 8041
Counsel for Defendant

enn(flr Kincaid Adams
WODDWARD. HOBSON & FULTON. L.L.P.
25OONational City Tower
Louisvil le, Kentucky 40202
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It is herebl'cerrified rhat a rrue copt of the foregoing rvas this the l&L da)'ofjanuarl

2005, maiied to:

Bmce Hillberry
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Krncard Ad:rms


